OFFI CE MEMORANDUM

TO. Board of Environnmental Review
FROM Davi d Rusoff, DEQ Deputy Chief Legal Counse

SUBJECT: HB 521 and HB 311 review for proposed repeal of ARMTitle
17, Chapter 8, Subchapter 7, “Permt, Construction and
OQperation of Air Contam nant Sources,” adoption of New
Rules | through XVI11, and anendnent of rules containing
references to the existing Subchapter 7 rules

DATE: Cct ober 7, 2002
HB 521 REVI EW

(Conparing Stringency of State and Local Rules
to Any Conparabl e Federal Regul ati ons or GCuidelines)

This proposed rulemaking is a re-initiation of rulemaking first
proposed on February 14, 2002, and this nmeno is an updated version
of a meno | drafted on March 26, 2002, prior to the first public
hearing in this matter.

Sections 75-2-111 and 207, MCA, codify the air quality provisions
of House Bill 521, fromthe 1995 | egislative session, by requiring
t he Board of Environnmental Review to nake certain witten findings
after a public hearing and public comment, prior to adopting a rule
to inplement the Clean Air Act of Montana that is nore stringent
than a conparable federal regulation or guideline. By its express
terms, HB 521 applies only when there is a conparable federa
regul ati on or guideline.

The Board is proposing to replace the existing air quality
preconstruction permt rules with new rules. The rulemaking is not
intended to make the rules nore stringent but is intended to
clarify the rules by rewiting sonme provisions and by reorgani zi ng
t he rul es.

The | anguage of Section 75-2-207, MCA, inplies that it was intended
to apply to air quality standards, such as anmbient air quality
standards and em ssion limts, and was not intended to apply to
procedural rules. The |anguage requiring a finding that the
proposed "state standard or requirenent” protects public health or
t he environment and can mtigate harmto the public health or the
environment and is achievable under current technology, and the
| anguage requiring reference to peer-reviewed scientific studies,



does not seem applicable to procedural rules.

Most of the rules that would be affected are procedural. However,
New Rule VII1, “Em ssion Control Requirenents,” would inpose the
sanme substantive requirenments that are now contained in ARM
17.8.715, including the requirenent that new sources use best
avai l abl e control technol ogy (BACT) or neet the | owest achievable
em ssion rate (LAER), whichever is applicable.

The current rul emaki ng proposal varies fromthe February 14, 2002,
proposal only in that it includes two additional proposed new rule
provisions and anendnent  of I nt er nal references to the
preconstruction permt rules. The two additional new rule
provi si ons include: a purpose section (New Rule 1); and a
provision allowing a permt applicant to commence certain [imted
construction prior to issuance of a permt (New Rule I11(2) through
(5)). The proposed rule anmendnents nerely would anend interna
references by substituting the proposed new rule nunbers for the
exi sting rul e nunbers.

None of the additional proposed new rul e provisions, the additional
proposed anendnents, or the original proposed new rules would nake
the State's rules nore stringent than conparable federa
regul ations or guidelines because there are no federal regulations
conparable to the State’'s mnor source preconstruction permt
rules. 40 CFR 51.160(b) requires that state inplenentation plans
i nclude procedures to prevent construction that will result in a
violation of a control strategy or that wll interfere wth
attainment or nmaintenance of a national anbient air quality
standard. However, there are no general mnor source air quality
permt prograns under federal law. So, there are no federal
regul ations or gqguidelines conparable to Mntana's air quality
preconstruction permtting program which applies to major sources
as well as certain sources below the mnmmjor source emn ssion
t hr eshol d.

Therefore, no further HB 521 analysis is required.

HB 311 REVIEW
(Assessing Inpact On Private Property)

Sections 2-10-101 through 105, MCA, codify House Bill 311, the
Private Property Assessment Act, fromthe 1995 | egi sl ative session,
by requiring that, prior to taking an action that has taking or
damagi ng inplications for private real property, an agency nust
prepare a taking or damagi ng i npact assessnent. Under Section 2-10-
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103(1), MCA, "action with taking or damaging inplications" neans:

a proposed state agency adm nistrative rule, policy, or
permt condition or denial pertaining to |land or water
managenent or to sonme other environnmental matter that if
adopted and enforced would constitute a deprivation of
private property in violation of the United States or
Mont ana consti tution.

Section 2-10-104, MCA, requires the Mntana Attorney General to
devel op guidelines, including a checklist, to assist agencies in
determ ning whether an agency action has taking or danmaging
i nplications.

The present proposed action involves rules affecting use of private
real property, and the Board has discretion legally not to take the
action. So, HB 311 applies to this proceeding.

As di scussed above, the proposed new rul es and proposed anmendnents
woul d not be nore stringent than the existing Montana air quality
preconstruction permt rules, i.e., the new rules would not
increase regulation of private property beyond the I|evel of
regul ati on under the current State rules. However, the new rul es
woul d regulate private property and wuld continue to require
permts for certain sources of air pollutants for which permts are
not required under federal regulations, which require permts only
for construction or nodification of nmajor stationary sources
(generally, sources having the potential to emt 250 tons per year
or nore of a regulated pollutant).

|"ve conpleted an Attorney General’s Private Property Assessnent
Act Checklist, which is attached to this nmenpo. The proposed
rul emaki ng woul d not:

* result in either a permanent or indefinite physical
occupation of private property;

* deprive any owner of all economcally viable uses of
private property;

* deny a fundanmental attribute of private property
owner shi p;

* require a private property owner to dedicate a portion of
property or grant an easenent;

* have a severe inpact on the value of private property; or

* damage private property by causing a physical disturbance

with respect to the property in excess of that sustained
by the public generally.



Based upon conpletion of the attached Attorney Ceneral’s Checklist,
the proposed rulemaking does not have taking or damaging
inplications and no further HB 311 assessnent is required.

Enc.

DR



